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emTgarr (3race) 'err aft
· Passed by Shri Shiv Pratap Singh, Commissioner (Appeals)

Arising, out of 010 No. 68/CGST/Ahmd-South/JC/MT/2022-23 ~: 30.12.2022 passed by
Joint Commissioner, CGST, Ahmedabad South

ti" 3-141&\cbdf "cb"r ~~ "CfITT Name & Address

Appellant

M/s. Siljudclin Rustam Gehlot,
Shop No.1, Survey No.857,
Saubhagya Hotel, Near Gurudwara,
Aslali Sarkhej Ring Road, Aslali,
Ahmedabad-382427.

al{ anf# gr 3r#ta are arias rra ma & at as sr mer uf qenfenf fa
sag ·g er 3@rart at sr4ta zur gar3ra Igaq x,cpfil % I

Any person aggrieved by this Order-In-Appeal may fiJe an appeal or revision application, as the
one may be against s1:.1ch order, to the appropriate authority in the following way :

Tf

Revision application to Government of india:

(1) -~ '3cC11c;1 ~~, 1994 cB1' m 3raaRt aag Ty +iuai aR ipa err cJ?T
~-m cB" qr Ggn • 3iasfd gar ma 3reft fr4, +rd &ql, fcrffi" li?ll&lll , ~
fan, atf ifGr, #ta {ha qaa, iraf, { fact : 110001 cJ?T cB1'~~I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

Oi) ~ ~ cB1' mfrr #mesa Rt grar qr fa#t 'l-1°-sPII'< ZIT ~ cbl-<{5111 ~ m
fa#t squerr a sraen via g sf it, m fcR:rr '-1-jO,siJII"< m~it~%~
cbl'<'@..11 it ?:IT fcITT:fr '+1°-si•II'< if eta 6 4fan a hr g{ st I

(ii) In case of any loss of goods where the e~fQ transit from a factory to a warehouse or to
another factory or from one warehouse to a qJ:~.\a_r::if1lrjr,ig~£i1 course of processing of the goods in a
warehouse or in storage whether in a factor}I otr·- ,..a..:ware,>J~IJ "' u;:-:. :~ .. _,
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(cB") ~ cB" 6fITT fcRfl" ~ m ~ if Pt£JHaa .:nc>-r -crx nma Raf#fur i sq))t zed et
m R 8Ill zca af # ma ii ita # 6fITT fa74t lg z #ea Raffa I

(A) ln case of rebate of duty of-•excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported.
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

~ '3t41i:i1 cITT sari zgenyr a fag sit sq€h fee mr; #r { 2 ail h sresr
uit zr err yd fa gafa ngaa, 'sr#ta #a gr uRa at a w za ar fa
atf@fa (i.2) 1998 l::TRT 109 8R[~~ ~-m1

(c)

(1)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

~ '3t41i:i.-i ~ (3fCTIC1) P!£Jl-Jlcl(1'\ 2001 a fu siaif RaRfe qua ian sg-8 if
al 4Re#i , hfa area if re.hf Re#a #h mr flag--arr vi 3rf#
3reg l at-at ,fji mer 5fr 3r4ea fcR:lT "isfRf ~ I~ "f!T~ mcff ~."cbT ~ ~
cB" ~m 35-~ if Rtfffm -cffr # prar # rd a rr €lens a at 4f sf it#
a1Reg t

0

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Chai Ian evidencing payment of prescribed fee as prescribed under Section
35-EE of.CEA, 1944, under Major Head of Account.

(2) Rf@4u arr4a # rr u ic va gs Gara qt zas an zat wr? 200/-#tr
:fRfR #t ug 3it ii ic+a4 ya ala k nar st it 10.00/- cITT Li5Nr 'T@A cITT ~ I

0
The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

Rt zycn, #tu sar<a re vi ar a a4la)r =uuf@raw # uR 3r4a-.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) atrraa zyca 3fer?zr, 1944 wi m 35-<sff/35-~ cB"~:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

safRa Rb 2 («)a is; arr # sraa #t ar#ta, or4tata v#tr zre,
hta sari zecn vi tam sr41#ta =urzmrfraufRrbe) 8t ufa #ra 41facbl, Z:5-!ol-Ji:;lcilli:;
a# 2'TT, sgIf] 14d , Gal ,f@Fey4ff, 3lg4qlsld-sooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarvva, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.



The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Ex9ise(Agpeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- anel Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5

. Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Triounal is situated.

(3) zufk gr arra{ #a srasii r '1.il-Jltj~, mm t at re@t e sit a fgh ar Tr
sqjaa znr a faz st afG; ga aer a sg *1 fa frar 4et atf aa # fkg
qnRerfa 3r4)8)a muff@raw at ya 3rat zn atuar at va 34a fut™f % I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

(4)

(5)

nrarzrca3rf@fr _ 197o zrenigtf@era t 3g{fr- a siafa fefffRa fhg rur a
3ma zur earls zunfenf Ruf, q@art amt r@ta #t va 4far ts.s.so h
ararzarcru grca fee mm zit a1Reg]

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item

. of the court fee Act, 1975 as amended.

<a 3l vi«if@la mi at P!zj-51°1 cp'A ar fr#i at at ft en 3 I cf?ftja fcnm ™f t \JJl"
tn zye, a€a sari co vi 4ala r4t#tr nznf@raw (araffa@) fill1i , 1982 # Flf%c=r
% I . ,

0

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

o #tr zc, a3€tu sari zcas vi @taror4) urn@rau(free),
~~ ~ ~ # cfjdoQJ-tilJ(Demand) -qcf ~(Penalty) cBT 1o% qf sarpar
afaf?1zreiifts, 3fraaqqa +o a?tsu&I(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

a±ju3na zea sit tarsh siafa, if#aet "afarcITTBm"(Duty Demanded)
a. (Section)~ ±aDaasauffaft,
zu Ra sraadz 2fezalft,
au ha fez'fit2Rua 6aa2aRI.

> uqasnar'if@ er8he ] ask qf war Rlgear], snftea'anasReg qfa sarfear ma
SI.q •

. For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that tl1e pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;.
(ii) amount of erroneous Cenvat Credit taken;

· (iii) amount payable under Rule 6 of the Cenvat Credit Rules.
s er?r asuf er8le ufrawr ksrag a& zreas ererar zrearsa aus Ralf@a gta ju fogg yeas5 1o%

amnarqsfei#a au Ralf@a sl as zvsh 1omarualsa.Rte
In vil?w of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded whe .e~duty and penalty are in dispute, or penalty, where
penalty alone is in dispute." i·t'.~,c""" u-., •..A>
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F.No.GAPPL/COM/STP/3001/2023

ORDER IN APPEAL

M/s. Sirajuddin Rustam Gehlot, Shop No, 1, Survey No. 857, Saubhagya Hotel, Near
Gurudwara, Aslali Sarkhej Ring Road, Aslali, Ahmedabad-382427 (hereinafter referred to

. '

as 'the appellant') have filed the present appeal against the Order-in-Original No.
68/CGST/Ahmd-South/JC/MT/2022-23 dated 30.12.2022 (in short 'impugned order)
passed by the Joint Commissioner, Central GST, Ahmedabad South Commissionerate
(hereinafter referred to as 'the adjudicating authority). The appellant were engaged in
providing taxable services and were not registered with the department. They were
holding PAN No. ARLPG0427D.

2. The facts of the case, in brief, are that based on the data received from the Central
Board of Direct Taxes (CBDT) for the F.Y. 2015-16, it was noticed that the appellant had
declared income of Rs.7,76,38,573/- under the heads "Sales/ Gross Receipts from Services
(Value from.ITR)", on which no service tax was paid. Letters were, therefore, issued to the
appellant to provide the details"of the services provided during the F.Y. 2015-16 and to.
explain the reasons for non-payment of tax and provide the certified documentary
evidences for the same. The ·appellant neither provided the documents nor submitted any
reply justifying the non-payment of service tax on such receipts. Therefore, the service tax
was calculated on the income reflected under the heads "Sales / Gross Receipts from
Services (Value from ITR)" considering the same as taxable value.

,r-•"i{

2.1 A Show Cause Notices (SCN) bearing- No. STC/4-07/O&A/Sirajudin/21-22 dated
22.4.2021 was issued to the appellant proposing recovery of service tax amount of
Rs.1,12,57,593/- along with interest; under Section '73(1) and Section 75 of the Finance
Act, 1994. The late fee under Section 70; imposition of penalties under Section 77(1) and
Section 78 of the Finance Act, 1994 were also proposed.

.
3. The said SCN was adjudicated vide the impugned order wherein the service tax
demand of Rs.1,12,57,593/- was confirmed alongwith interest. Late fee of Rs.40,000/- was
imposed under Section 70. Penalty of Rs. 10,000/-under Section 77(1) and penalty of Rs.
1,12,57,593/- under Section 78 of the Finance Act was also imposed.

4. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal, on the grounds elaborated below:

► SCN have been issued without taking into consideration the following possibilities
that the service provided may fall under negative list or services are exempt as per
mega exemption Notification no. 25/2012; or may fall under reverse charge
mechanism and liable to be paid by the service receiver or basic exemption 10 lacs.
is available to small service provider. They placed reliance on following decision:

a) Sharma Fabricators & Erectors Private Ltd- {20.19)
b) B. Oudh Sugar Mills Ltd Vs. UOI (1978)

$> Demand cannot be raised solely on the basis of figures appearing in the Income
Tax Return/ Form 26AS as information of provision of service was well within the
knowledge of the Revenue Authorities, as Inco .agrfax-Return/ Form 26AS forms

A\e\. %
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part of the Government records and therefore, alleging wilful suppression of facts
by appellant cannot be sustained. They placed reliance on following:

a) CBIC Instruction dated 26.10.2021.
b) R. Ramdas- 2021 (44) GSTL 258 (Mad)
c) Circular No, 1053/02/2017-CX dated 10.03.2017
d) Tamil Nadu Housing Board- 1995 Supp (1) sec 50 1994.

► The burder, is on the· revenue to prove any of the above elements to uphold
validity of an extended period of 5 years. That detailed. verification must be made
prior to issuing SCN and complete details be provided to the person in the SCN.

► As per Para no. 5 of Circular No. 1053/02/2017-CX, dated 10-03-2017, Board has
made pre show cause notice consultation by the Principal Commissioner/
Commissioner prior to issue of show cause notice in cases involving ·demands of
duty above Rs. 50 lakhs (except for preventive/ offence related SCN's) mandatory.
Hence SCN issued is in defiance of the mandate given by the board and is not

: 0 maintainable in law. The same view is taken in the case of Amadeus India Pvt Ltd vs
Pr. Commr of CE, ST & CT(2019 (25) GSTL 486 (Del.)] where in it was held that SCN
issued with demand for earlier· period without mandatory pre-show· cause notice
consultation is not sus·tainable being contrary to CBEC Circular as departmental
circulars are binding on departmental officers.

► Services provid~d by the appellant falls under negative list as per Section 66D of
the Finance Act, 1994. In clause (p) of the negative list as per Section 66D of the
Finance Act, 1994:

0

"Services by way of transportation ofgoods by roadexcept the services of-
. . .

(A) agoods transportation agency, or
(BJ a courier agency/ " are not liable for Service Tax

Further Goods Transport Agency (GTA) means any person who provides service in
relation to transport of goods by road and issues consignment note, by whatever
name called. It is routine practice in the said industry where the transporters take
the service of other transporters in the form of sub-contract of work in case of

· non-availability of transport.vehicle. Where the sub-contractor provides services of
transportation of goods by road to main contractor without issuing any
consignment note and bills to the main contractor, the main contractor provides
the same services of transportation of goods by road to the entity whose goods

. are transported and issues consignment note as well and bills to the service
receiver.

► In the present case the appellant is the sub-contractor who is providing services of
transportation of goods to main contractor without issuing any consignment note,
hence falls under clause (p) ofSection· 66D of the· Finance Act, 1994 and further the
main tra -~r~who issues the consignment note (considered as GTA), bills to the
entit11~~r~7P,6\a.\are actually transported. Accordingly, the s_ervices of aPpellant

E 44,38& .2.
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are squarely covered under clause (p) of Section 66D of the Finance Act, 1994
hence not liable for Service tax at all.

> Hence, Show Cause Notice issued by Joint Commissioner vile SCN F. No. STC/A
07/0&A/Sirajudin/ 21-22 is void ab initio and is liable to be set aside.

5. Personal hearing in the matter was held on 27.06.2023. Shri Sachin Dharwal,
. .

Chartered Accountant, appeared on behalf of the appellarit. He reiterated the submissions
made in the appeal memorandum. He submitted that the appellant provided transport
services without issuing any consignment notes. Therefore, his services are under negative·
list. The lower authority has confirmed the demand due to non-submission of documents
relating to the service rendered. He undertookto submit a copy of ITR, Form-26AS, profit
and loss account, ledgers, financial- statements, invoices etc within in a week. Therefore,
he requested to set-aside the impugned order.

6. Ihave carefully gone through the facts of the case, the impugned order passed by
the adjudicating authority, ' submissions · made by the appellant . in the appeal

. .
· memorandum as well as those made during personal hearing. The issue to be decided in
the present case is as to whether the service tax demand of Rs. 1,12,57,593/- alongwith
interest and penalties, confirmed in the impugned order passed by the adjudicating
authority, in the facts and circumstances of the case, is legal and proper or otherwise.

The demand pertains to the period F.Y. 2015-16.

0

6.1 It is observed that the entire demand in the SCN has been raised based on the
income data shared by the CBDT, on which no service tax was paid by the appellant. The
appellant is not registered with the department. It is alleged that the appellant have not
dischar:ged the tax liability under GTA service. The aappellant however claim that he is a
proprietor of M/s. New DelhiGujarat Trailor Service and a sub-contractor who provides

. transport services to main contractor without issuing any consignment note. The main
transporter being a Goods Transport Agency (GTA) issues the consignment note, bills to
the entity whose goods are actually transported. Therefore, they claim that their services (_)
are squarely covered under clause (p) of Section 66D of the Finance Act, 1994, on which
no service tax is levied. The adjudicating authority however held that the appellant have·
not produced the agreement made with GTA, party-wise ledgers for the services provided·
by them.

6.2 It is observed that in terms of Section 66D specifying the Negative List of Services,
the services provided by way of transportation of goods by road except the services
provided by the GTA or Courier or by inland waterway are covered under· clause (p) of
negative list, hence not taxable. ,

(p)services byway of transportation ofgoods

(i) by roadexcept the services of
(A) agoods transportation agency; or
(B) a courier agency;
[di)

6
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(iii} by inland waterways,.,

6.3 Further, clause (26) of Section 65B defines "(26) defined Goods Transport Agency
as;

Jgoods transportagency"means anyperson who provides service in relation to
transport of goods by road and issues consignment note, by whatever name
called;"

6.4 On combined reading of above, it can be concluded that the services.of GTAwho
in relation to transport of goods by road issues consignment notes by whatever name
called is excluded from the negative list. The appellant claim they are not issuing
consignment note hence are outside the taxable net. In support of their contention they
submitted sample invoices, PL Account, Balance Sheet & Form 3CD for the disputed
period:

6.5 In the P&L account for the FY. 2015-16, they have shown freight income of Rs.
7,76,38,573/- and Truck income of Rs.1,80,000/-. I have gone through the sample invoices.

O In one such sample invoice, it is .noticed that the appellant has raised a payment slip
No.2601 dated 27.7.2015, wherein freight of Rs.1,00,000/- is charged from M/s. Shree
Shyam Carrier from Ahmedabad to Bahrampur. Copy of sample invoice raised is produced·
below:- .

'/t,~ou-..jalg.o. Ftgirjll--.

Ad.

For. New Delhi Gujarat Trailor Serice

7
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• 2601

L.S. No ---~=-----

'£
RT.O, Chalan ..Lo
Extra Weight " l.. -
Detaii.ion I Extra

TOTAL

Paid on Dt.

Cheque No.

Cash

Fejer's Sign1...

PAN No. J\RLPG04.27D
ICICI BANKAc. 624405501286. HDFC BANK Ale. 25792000000645

' ... .

6.6 Thereafter, M/s. Shree Shyam Carrier, Transporter & Fleet Owners, Surat (holding
Servi'ce Tax Registration No. AYZPS8135MSD001 for GTA service) transported the goods
weighing 10020 Kg (valued at Rs.37,52,325/-) to Consignee Bahrampur Chini Mills Ltd .. In
the consignment note dated 18.06.2015, issued by M/s. Shree Shyam Carrier, the freight
amount is mentioned as "to be billed" and the service tax is to borne by the consignor. A
sample copy of the consignment note issued by M/s. Shree Shyam Carrier is produced
below:-

8
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I
t '

6.7 From, the above it is clear that M/s. Shree Shyam Carrier is the Goods Transport
. .
Agency who issues the consignment note, whereas the appellant is collecting the charges
for renting out the vehicles. Similar practice is followed in all other cases where freight is
collected by GTA and appellant collects the charges for giving the vehicle on hire. Thus,
in terms of the clause (26) of Section 65B, I find that the appellant is not GTA as they are
not issuing consignment note hence shall remain outside the purview of service· tax as

. .
are covered under negative list defined under clause (p) of Section 66D.

0 6.8 Further, I find that the services of the appellant are also exempted vide Notification·
No. 25/2012-ST dated 20.06.2012, wherein vide Entry no. 22, the services of giving
vehicles on hire to GTA is exempted. Relevant entry is re-produced·below:-

22. Services by way ofgiving on hire 

(a) to a state transport undertaking, a motor vehicle meant to carrymore t
han twelve passengers; or

(b) to a goods transport agency, a means of transportation ofgoods;

6.9 Thus, in view of the above, I find that the service tax demand of Rs.1,12,57,593/
. confirmed alongwith interest and penalties vide the impugned order is not sustainable <?n.
merits, as the services rendered by the appellant are squarely covered under negative list.
and under exemption Notification No.25/2012-ST.

7. In light of above discu the impugned order and allow the appeal
filed by the appellant.

z; ..i
e , •

.. . . . -~-o : ..;.:~~• . . )..



8.

F.No.GAPPL/COM/STP/3001/2023

st~ha4afrtaf Rt+{sf at A 9 2.1 { I \'.lqt#a ad# fa star ?ht
The appeal filed by the appellant stands disposed off in above terms.

4L3)2>
(fflcr"Slcl"N~)
igre (argy

Date: :?, } -)1.3

Attests° 4
tau0%%%-

· (Rekha A Nair)
Superintendent (Appeals)
CGST, Ahmedabad

Bv RPAD/SPEED POST

To,
f\/1/s. Sirajuddin Rustam Gehlot,
Shop No, 1, Survey No. 857,
Saubhagya Hotel, Near Gurudwara,
Aslali S_arkhej Ring Road, Aslali,
Ahrnedabad-382427

· The Joint Commissioner
CGST, Ahmedabad South

<'-\ ,-o;

ff

Appellant

Respondent

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zon_e.
2. The Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (H.Q. Systern), CGST, Ahmedabad South.
or uploading the OIA)

v< Guard File.
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